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Introduction

Uganda does not have a law that comprehensively incorporates the Right
to Health, although certain Constitutional provisions can be construed as
directly or indirectly, protecting the people’s right to health.

Cognizant of the fact that the National Objectives and Directive Principles of
State policy provide for broader issues of health like Primary Health Care in
terms of ensuring food security, access to clean and safe water but also lean
towards Universal Health Coverage in terms of access to medical services for
all Ugandans, these objectives (XIV (b), XX, XXI & XXII) are too general and
hence specific articles should be included on the Right to Health and Sexual
Reproductive Health Rights as fundamental human rights in the Constitution
of the Republic of Uganda.

Based on the principle of interdependence and indivisibility of fundamental
human rights, the right to health in Uganda’s constitutional bill of rights can
be construed directly or indirectly as part of the general right to equality, and
freedom from discrimination recognized under Article 21 of the Constitution
as a justiciable right.

Article 33 (3) of the Ugandan Constitution specifically provides that the State
shall protect women and their rights, taking into account their unique status
and natural maternal functions in society - this clearly and indisputably points
to a definite obligation on the state to protect the unique aspects relating to
women'’s right to health and conforms to the country’s obligations under the
Maputo Protocol on the Rights of Women in Africa.

This could be read together with the protection from inhuman and degrading
treatment recognized under Article 24 of the Constitution.
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The right to life under Article 22 of the Constitution has also been broadly
interpreted by courts in common law jurisdictions to include the right to health.

Uganda however ratified to the International Covenant on Economic Social
and Cultural Rights (ICESCR) (21st January 1987). Article 12 obliges states
to recognize the right of everyone to enjoy the highest attainable standard of
physical and mental health including the reduction in infant and child mortality,
provision of a healthy environment and access to medical care.

Some countries in Africa have recently provided for more comprehensive
provisions on the right to health in their Constitutions for example Kenya.
Articles 42 and 43 of their 2010 Constitution provides for the right to the
highest attainable standard of health, which includes the right to health care
services, including reproductive health care; to accessible and adequate
housing, and to reasonable standards of sanitation; to be free from hunger,
and to have adequate food of acceptable quality; and to clean and safe water
in adequate quantities. Article 43 also provides that a person shall not be
denied emergency medical treatment.

This law also has provisions to ensure greater certainty as to the application
of those rights and fundamental freedoms for vulnerable groups, including
children, young or elderly people, and people with disabilities, minorities and
marginalized groups.

The South African Constitution 1996 has a progressive Bill of Rights that
recognizes progressively realizable and immediately realizable human rights.
Rights such as the right to health are progressively realizable whereas the right
to liberty, freedom from all forms of cruel, inhumane and degrading treatment
are immediately realizable human rights. Section 27 of the Constitution
further notes that everyone has the right to health and imposes an obligation
on Government to use its resources available to progressively realize this
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right (Minister of Health and others vs. Treatment Action Campaign
(2002) 5 SA 721) and ensure access to emergency medical services (Oppelt
vs. Head of Health, Western Cape (2015) ZACC 33).

The Constitution equally protects the rights of sexual minorities in South Africa
and through such provisions and court decisions, this gives a foundation for
the realization of sexual and reproductive health and rights in South Africa.

Just like Kenya and South Africa, it is prudent for Uganda to also have
and provide for more comprehensive provisions on the Right to Health in
the Constitution, in addition to what the National Objectives and Directive
Principles of State Policy provide for.

Sexual Reproductive Health and Rights (SRHR) continue to be among the
most controversial and contentious issues in Uganda’s legal and policy
environment. A wide range of SRHR issues such as family planning, sexuality
education, adolescent health, teenage pregnancies, unsafe abortion, maternal
mortality and morbidity, sexually transmitted infections (STIs) including HIV,
child abuse, gender-based violence, sexual abuse and child marriages,
continue to constitute a serious public health, human rights and social equity
issue that affects millions of people in sub — Saharan Africa.

The restrictive, archaic, contradictory and inadequate laws and policies on
SRHR continue to pose serious challenges and threats to the realization of
these rights. It is therefore important that we engage in such areas of law that
need legal reform, and ensure that the health and human rights laws in place
are up to date with the current changing needs of the people in society.

The Uganda Law Reform Commission (ULRC) is a body established under
Article 248(1) of the Constitution, to study and keep under constant review
the Acts and all other laws of Uganda with a view of making recommendations
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for their systematic improvement, modernization and reform, and in doing so,
itis required to prepare and submit to the Attorney General from time to time,
for approval, programs for study and examination of any branch of the law.

Given the current law reform agenda that was commissioned by the Uganda
Law Reform Commission in 2018 that runs from 2018-2022, CEHURD came
up with suggestions and recommendations of laws that need legal reform
and review on the Right to Health and SRHR. As a key stake holder in
matters of law reform, amendment and review, we believe ULRC will
have a valuable contribution to this endeavor.

TO THIS END, WE MAKE THE FOLLOWING PROPOSALS ON THE RIGHT
TO HEALTH AND SRHR FOR LEGAL REFORM AND REVIEW;
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CENTER FOR HEALTH, HUMAN RIGHTS & DEVELOMENT

Plot 4008, Justice Road, P.O. Box 16617, Kampala.
o Canaan Sites, Nakwero,
Gayaza - Kalagi Road. info@cehurd.org
Tel: +256 414 - 532283,
& 1ol free - 0800 313 131 ® www.cehurd.org
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